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process. A series of Delaware Chancery

cally involves the shareholders

Court decisions set forth new criteria for

of a target company (i.e., the company

the selection of a lead plaintiff, which fa-

being purchased) suing the boards of the

vored institutional (instead of individual)

target and acquiring companies for fail-
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My empirical research suggests that the
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In seeking to determine whether these

Before 2000, lead plaintiffs in M&A litiga-

Delaware reforms have actually worked,

tion were determined by agreement be-

I have conducted extensive research

tween lead plaintiff applicants and their

to assess several empirical questions.

law firms. But in 2000, courts in Delaware,

Among them, I have asked whether insti-

the most common venue for M&A litiga-

tutions accepted Delaware’s invitation to

tion, decided that change was needed and

serve as lead plaintiffs in M&A litigation.
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Institutional investors
have stepped forward in
substantial numbers to
obtain lead plaintiff
appointments in M&A
litigation. It is also clear
that public pension funds
and labor union funds
have become the dominant
institutional players in
M&A litigation, even
though these types of
investors played almost
no role ten years ago.

I have also asked whether institutional

tained in cases where a public pension

lead plaintiffs quantifiably improve case

fund served as the court-appointed lead

outcomes for shareholders. As discussed

plaintiff. In addition, institutional in-

below, the answer to the first question is

vestors’ increased participation is also

yes. And while the answer to the second

likely attributable to the fact that law

question is more complicated, I have

firms have made it much easier for them

found that when public pension funds

to identify matters that warrant involve-

serve as court-appointed lead plaintiffs in

ment through portfolio monitoring.

M&A litigation, it correlates with an in-

Finally, the spike in institutional investor

crease in the offer price and also lowers

participation may reflect investor ac-

attorneys’ fees.

tivism in response to the most recent

First, I have found that institutional investors have in fact stepped forward in

My research has also shown that, not

substantial numbers to obtain lead plain-

only is public pension fund participation

tiff appointments in M&A litigation. It is

up, but it is associated with better bot-

also clear that public pension funds and

tom-line results in M&A litigation. There

labor union funds have become the dom-

is a statistically significant correlation be-

inant institutional players in M&A litiga-

tween the outcomes of greatest interest

tion, even though these types of investors

to shareholders — offer price increases

played almost no role ten years ago.

and lower attorneys’ fees — and the serv-

Specifically, my research found that insti-

ice of public pension funds as lead plain-

tutional investors served as lead plaintiffs

tiff. The favorable outcomes associated

in over 40 percent of the 290 M&A mat-

with public pension funds may be be-

ters filed in the Delaware Chancery Court

cause they are better legal representa-

between November 1, 2003 and December

tives. They are well versed in the roles of

31, 2009.

fiduciaries. They also have significant ex-

There are a host of likely reasons for the
increased participation of institutional investors in M&A litigation. While some
skeptics have attributed this increase to
political contributions from special interest groups (a possibility that cannot be
ruled out), my research indicates other
likely explanations. Public pension funds
and labor unions may be increasingly
willing to serve as lead plaintiffs as a re-
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global financial crisis.

perience as repeat consumers of legal
services with established industry relationships and, in many instances, securities portfolio monitoring arrangements with
law firms that specialize in prosecuting
M&A litigation. Public pension funds may
also enhance the final outcome of a case
by preventing lead counsel from expending too little effort, settling too quickly, or
underinvesting in the litigation.

sult of, among other things, their success

The comparatively stronger results in

in obtaining better results for investors in

M&A litigation led by public pension

these cases and in securities fraud class

funds may also result from the fact that

actions in federal court. Indeed, many of

law firms may work hard to satisfy public

the largest-ever M&A litigation (and secu-

pension fund clients, with an eye to

rities fraud) recoveries have been ob-

repeat business or a credible source for
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referrals. Public pension funds may also

such as the premium, the number of

have the political clout to attract attention

bidders, the role of controlling sharehold-

to a case, the media savvy to raise a

ers, pre-bid price changes, and whether

case’s profile, or exercise other power

a deal is hostile or friendly. Overall, the

levers to compel the defendants in a case

results of my analysis are consistent with

to increase an unreasonably low offer

the view that public pension funds

price. Nevertheless, it is also possible that

outperform traditional individual lead

public pension funds just cherry-pick the

plaintiffs as monitors of legal counsel

best cases, although I find evidence cut-

by reducing the costs associated with

ting against this view. Indeed, the corre-

M&A litigation — including attorneys’ fees

lation between public pension funds and

— and by increasing the offer price or

offer price increases in M&A litigation

other monetary payment in a particular

persists even when controlling for factors

action. ◆
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