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The Delaware Supreme Court's May 8, 2014 Opinion in (.>$
.?@AB$ )CDE$ FE$ -G@HIDJGA$ .GCCKI$ '@CL ("(.>") marked a sudden and 
potentially transformative moment in the relationship among corporate 
boards, their stockholders, and the Delaware legal system.  This Article 
observes that a failure to legislatively override the (.>$precedent would 
likely have eliminated virtually all types of stockholder 
litigation.  Notably, on June 24, 2015, Delaware Governor Jack Markell 
signed into law the Delaware General Assembly's amendment to the 
DGCL that legislatively overruled (.>, to the extent it would apply to 
public companies.  The General Assembly's amendment, codified at 
Section 102(f), is generally consistent with the core conclusion of this 
Article, which was largely written before the Corporation Law Council 
first proposed what became DGCL Sections 102(f), 109(b), and 114(b).  
The authors submit, however, that in light of the continued efforts by the 
U.S. Chamber of Commerce and others to undermine and eliminate core 
stockholder protections, as well as certain judicial rulings that attempted 
to broadly grapple with a narrow problem, the passage of the 
amendment cannot be the last word on the topic.  Indeed, while 
Delaware has recently adopted variants of the proposals advocated in 
this Article for ways to fight the problem of "disclosure-only" 
settlements, other states continue to flirt with empowering directors to 
eliminate liability altogether, including through fee-shifting provisions. 

The Article asserts that the "nuclear option" of allowing boards of 
public companies to employ fee-shifting bylaws against stockholders 
whose interests they are supposed to represent is poor policy and departs 
from well-established legal principles.  Moreover, such a draconian use 
of corporate power is not needed to curtail the problem of frivolous 
lawsuits that achieve no material benefit for stockholders while 
providing corporate defendants with broad releases.  In opposing fee-
shifting bylaws, the authors provide legal and policy reasons not to 
permit bylaws or charter provisions to impede fundamental stockholder 
rights, including the right to enforce fiduciary duties through litigation.   

After detailing the reasons to reject the enforcement of fee shifting 
bylaws, the authors propose an alternative to fee shifting to reduce the 
number of cases that provide no material benefit to stockholders and put 
a strain on corporations and the judiciary.  Expanding upon the logic 
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that underlies then-Chancellor Strine's rejection of a settlement in the 
Medicis litigation, the authors propose a two-part test that would 
eliminate the weakest two-thirds of all stockholder litigation.  Under the 
authors' proposed test, before "disclosure-only settlements" are 
approved, the Court would affirmatively determine that: (1) the 
disclosures providing the purported consideration to stockholders are, in 
fact, material, and (2) subject to judicial discretion to approve a broader 
release for good cause shown, the release is limited to the benefit of the 
disclosures obtained, so as to ensure that meritorious claims that were 
not properly vetted by counsel are not inadvertently or thoughtlessly 
released.  While corporate actors would lose their access to overbroad 
litigation releases, they could still obtain protection from future suit for 
conduct that was genuinely vetted through the litigation process.  Most 
important, by applying the above-proposed rule, the number of frivolous 
suits will decrease, the increasingly hostile criticism of stockholder 
litigation in the merger context will lose its basis, the societal burden 
posed by meritless suits will be curtailed, and core stockholder rights 
and the societal benefit of meaningful stockholder litigation will be 
preserved.  The authors note—and discuss in the Epilogue – that the 
Court of Chancery's recent ruling in In re Trulia Inc., Stockholder 
Litigation broadly marks a departure from the prior practice of routinely 
approving "disclosure-only" settlements and adopts numerous of the 
concepts set forth below. 
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Deutscher Tennis Bund45%67%768%9:;<=><?%@AB7>@C8A%CD8%=A8@%7E%@<<7F=6G%
;7@HAI% C7% :6=<@C8H@<<?% =J97I8% ;?<@FI% CD@C% =JJ:6=K8% CD8J% EH7J%
H89H8I86C@C=B8% <=C=G@C=76% C7% D7<A% CD8J% @>>7:6C@;<8% E7H% I8<ELA8@<=6G% 7H%
7CD8H%>7H97H@C8%J=I>76A:>CMN%%/D=<8%CD8%ATP 79=6=76%8O9H8II<?%@99<=8I%C7%
676LIC7>P%J8J;8H%>7H97H@C=76I%76<?4%CD8%79=6=76%@HG:@;<?%D@I%@%;H7@A8H%
H8@>DM2% % (6% CD8% F@P8% 7E% ATP4% 7B8H% E=EC?% 9:;<=>% >7J9@6=8I% @A79C8A% E88L
ID=EC=6G%;?<@FIM#"%

-D=I% 'HC=><8% 8O@J=68I% CD8% ATP% H:<=6G% EH7J% <8G@<% @6A% 97<=>?%
9H8>8A86C% 98HI98>C=B8IM% % Q=6A=6G% CD@C% ATP =I% =6>76I=IC86C% F=CD% B@H=7:I%
F8<<L8IC@;<=ID8A%>7JJ76%<@F%@6A%IC@C:C7H?%9H7C8>C=76I%E7H%IC7>PD7<A8HI4%
F8%E=6A%CD@C%=C%=I%<=P8<?%C7%8<=J=6@C8%@<<%IC7>PD7<A8H%<=C=G@C=764%=HH8I98>C=B8%
7E% J8H=CM% % -D8% =6@;=<=C?% 7E% E88LID=EC=6G% ;?<@FI% C7% A=EE8H86C=@C8% ;8CF886%
J8H=C7H=7:I%@6A%EH=B7<7:I%I:=CI4%FD=<8%=J9@=H=6G%E:6A@J86C@<%IC7>PD7<A8H%
H=GDCI4% =I% @% >H=C=>@<% E<@F% F=CD% CD8% 86C=H8% >76>89C4% H8G@HA<8II% 7E% FD8CD8H%
ATP >@6%;8%H8@A%C7%>76E7HJ%C7%,8<@F@H8%<@FM##%%'>>7HA=6G<?4%CD8%@:CD7HI%
I:997HC%CD8%R@H>D%$4%!"#3%9H797I@<%EH7J%CD8%,8<@F@H8%S7H97H@C=76%T@F%
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9:;<=>% >7J9@6?% >76C8OC4% FD=>D% CD8% U868H@<% 'II8J;<?% @A79C8A% @I%
,8<@F@H8%<@F%76%V:68%!14%!"#3M#!%%0@CD8H%CD@6%I=J9<?%>H=C=>=K8%ATP @6A%
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penalty.205  But before allowing fee shifting, Congress specifically 
required the federal court to actually find a violation of Rule 11.206  This 
aspect of substantive federal securities law almost certainly conflicts 
with automatic and one-sided fee shifting that leaves no role for judicial 
review.207 

Moreover, both the Securities Act of 1933 and the Exchange Act 
of 1934 preempt provisions that cause persons to "waive compliance" 
with the requirements of these acts.208  Whether or not a fee-shifting 
bylaw is a means to "waive compliance" with federal law is, of course, a 
matter of perspective.  But to the extent that fee-shifting bylaws will 
effectively insulate directors from liability for their duty of candor and 
related disclosure obligations while private litigation under the federal 
securities laws is a well-established component of our overall disclosure 
law framework,209 a failure to correct the effects of !"#$ in the public 
company context at least raises a credible question of preemption or 
inconsistency with the federal scheme.210   

Analogizing fee shifting to a %&$'()*+ form of indemnification for 
any misconduct—including knowing misconduct—the preemption 
question tilts against Delaware.211  Indeed, it has long been accepted 
under federal law and Delaware law that intentional fraud cannot be 
indemnified as a matter of public policy.212 

����������������������������������������������������������������������������������������������������������������������������������������
205,&&$-%. 
206,&&$-%.$at § 78u-4(c)(3)(B) (requiring a violation of Rule 11(b)).  
207,&& John C. Coffee, Jr., /0+1&2$#(31/$(4%$5&%&2(6$#2&&78*-+4, SEC. LITIG., June 

2015, at 2, 3, (2)9-:&%$ (* http://perma.cc/3TBK-6UVN (discussing potential federal 
preemption of one-sided fee shifting and how it frustrates the PSLRA).  

208,&& 15 U.S.C. § 78cc(a) ("Any condition, stipulation, or provision binding any 
person to waive compliance with any provision of this chapter or of any rule or regulation 
thereunder . . . shall be void.").   

209;(1-) Inc. :. 0&:-41+4, 485 U.S. 224, 230-31 (1988) ("Pursuant to its authority 
under § 10(b) of the 1934 Act, 15 U.S.C. § 78j, the Securities and Exchange Commission 
promulgated Rule 10b-5.  Judicial interpretation and application, legislative acquiescence, and 
the passage of time have removed any doubt that a private cause of action exists for a violation 
of § 10(b) and Rule 10b-5, and constitutes an essential tool for enforcement of the 1934 Act's 
requirements."); <(66-=>2*+4$?+.$ :.$@2-)($#.$ A+94$5>4%B$ C4)., 134 S. Ct. 2398, 2407 (2014) 
("[W]e have long recognized an implied private cause of action to enforce the provision 
[§ 10(b)] and its implementing regulation [Rule 10b-5].").  

210,&&$ Robert B. Thompson, #2&&78*-+4$ (4%$5&%&2(6-17$ -4$?+28+2(*&$D+:&24(4)&E$
#2+*&)*-4F$,9(2&9+6%&2$G-F9*1$*+$H+*&B$,&66B$(4%$,>&, 62 J. L. & CONTEMP. PROBS. 215, 242 
(1999). 

211,&&$Globus v. Law Research Serv., Inc., 418 F.2d 1276, 1289 (2d Cir. 1969), )&2*.$
%&4-&%, 90 S. Ct. 913 (1970) (rejecting indemnification for an underwriter's knowing 
misrepresentations). 

212,&&$ -%.$ at 1288; Abry Partners V, LP v. F&W Acquisition LLC, 891 A.2d 1032, 
1057 (Del. Ch. 2006).  
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words, smart stockholder litigation not only remedies wrongs from the 
past, but it creates value-enhancing benefits for the future.215 

Stockholder lawsuits often obtain monetary recovery or equitable 
relief for breaches of fiduciary duty or securities law violations that 
would not otherwise be available to aggrieved stockholders.216  There are 
numerous examples of stockholders prosecuting breach of fiduciary duty 
claims and achieving meaningful economic or governance-based benefits 
for stockholders.217  In re Southern Peru Copper Corporation 
����������������������������������������������������������������������������������������������������������������������������������������
REV. 473, 484-85 (2013) (describing rapid adoption of revised merger agreement language by 
Delaware corporations and their attorneys following successful stockholder suit); William 
Savitt, The Genius of the Modern Chancery System, 2012 COLUM. BUS. L. REV. 570, 588-89 
(noting that the Delaware Court of Chancery often provides important guidance on uncertain, 
but vital areas of corporate law).     

215See generally Cox, supra note 213, at 7-8 (explaining that stockholder litigation 
provides compensation for past wrongs and deterrence of future behavior, and that "[m]ost of 
the content of the fiduciary obligations of officers, directors and controlling shareholders . . . is 
established through shareholder suits"); Parsons & Tyler, supra note 214, at 478 ("The 
plethora of [shareholder representative] cases has brought into sharper focus the civil 
procedure of shareholder representative actions.  The results may affect how lead plaintiffs, 
their counsel, defense counsel, and courts in multiple jurisdictions can best handle such 
litigation . . . and ensure that it effectively serves the purposes for which representative forms 
of shareholder litigation were created."). 

216See infra note 217 and accompanying text (listing cases in which stockholder 
lawsuits resulted in monetary or equitable relief for breaches of fiduciary duties or securities 
law violations). 

217See In re S. Peru Copper Corp. S'holder Derivative Litig., 52 A.3d 761, 819 (Del. 
Ch. 2011), aff'd sub nom. Ams. Mining Corp. v. Theriault, 51 A.3d 1213 (Del. 2012) (merger 
litigation resulting in $1.347 billion in damages); see also Opinion Letter at 4, In re Jefferies 
Grp., Inc. S'holders Litig., C.A. No. 8059-CB (Del. Ch. June 5, 2015) (discussing formal 
approval of a $70 million settlement that would be paid directly to the former target's 
stockholders); In re Rural/Metro Corp. S'holder Litig., 102 A.3d 205, 263 (Del. Ch. 2014) 
(awarding $75.7 million to stockholders in a lawsuit stemming from a company buyout); 
Notice of Proposed Settlement & Settlement Hearing at 6, In re News Corp. S'holder 
Derivative Litig., 2013 WL 3231515 (Del. Ch. June 26, 2013) (C.A. No. 6285-VCN) 
(discussing the approval of a $139 million settlement of stockholders' claims that the 
company's managers turned a blind eye to illegal conduct at the company); Stipulation and 
Agreement of Settlement, Compromise & Release at 18, In re Freeport-McMoRan Copper & 
Gold Inc. Derivative Litig., 2013 WL 616296 (Del. Ch. Feb. 14, 2013) (No. 8145-VCN) 
(approving a $137.5 million settlement to be paid to stockholders as a special dividend); 
Stipulation and Agreement of Compromise and Settlement at 8, In re Delphi Fin. Grp. S'holder 
Litig., 2012 WL 729232 (Del. Ch. Mar. 6, 2012) (C.A. No. 7144-VCG), 2012 WL 1802570 
(approving settlement under which merger target's controlling stockholder to return $49 
million in extra merger consideration received from the company's buyer); Stipulation and 
Agreement of Settlement at 9-10, In re El Paso Corp. S'holder Litig., 41 A.3d 432 (Del. Ch. 
2012) (No. 6949-CS), 2012 WL 3893553 (approving a $110 million settlement between the 
target company and its stockholders who sought to block the sale of the company's pipeline 
business to Kinder Morgan for $21.1 billion, citing potential conflicts of interest); Stipulation 
and Agreement of Compromise and Settlement at 17, In re Del Monte Foods Co. S'holder 
Litig., 25 A.3d 813 (Del. Ch. 2011) (No. 6027-VCL), 2011 WL 4802848 (approving $89.4 
million settlement of stockholder claims of flawed sale process of the target company).  
























