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TO BE (THE LEAD PLAINTIFF) OR NOT TO BE...

That is the question . . . that each Board of
Trustees of public employee retirement systems
should be asking in light of recent changes to
the federal securities laws. I am and have been
General Counsel to the General Retirement
System of the City of Detroit and the Policemen
and Firemen Retirement System of the City of
Detroit since 1982 and have provided legal ser-
vices to both retirement systems since 1971. The
Boards of Trustees of each of the two Detroit
Retirement Systems are very active managers,
fiduciaries and trustees. Each Board of Trustees
meets weekly, and all matters under the juris-
diction of each Board are carefully reviewed,
discussed, argued and questioned as befitting
trustees that are very much concerned about their
fiduciary responsibilities.

Other retirement systems that have trustees
who meet monthly or quarterly likely delegate
substantial decision-making responsibilities to
administrators, staff and advisors before ultimate
decisions are made by the trustees.

Among the clear responsibilities of a trustee is
to preserve plan assets and collect all amounts
due the trust fund. Until recently, my clients,
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upon being advised of actual or potential class
action suits, would generally rely upon the filing
of a Proof of Claim as the sole action of pre-
serving the assets of the trust and seeking to
collect amounts due the trust. The thought pro-
cess was to rely upon others to represent the
class and hope that after attorneys’ fees (usually
significant) there would be some payment to
class members. We deemed any payment to
be a plus, and relatively little attention was
given to the class action litigation other than
completing the Proof of Claim and reading any
notices provided by class counsel or the Court.

Until recently, the chief financial benefactors of
class action litigation were the attorneys
involved, and the actual payments to class
members were relatively small. The Private
Securities Litigation Reform Act (PSLRA), 
however, was adopted in 1995 with the inten-
tion of having institutional investors replace
nominal investors as lead plaintiffs and maxi-
mize any recovery.

If you accept the position (as I do) that a claim
in a class action (or potential class action) is a
plan asset, you will agree that pension plan
trustees and their legal counsel must take
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steps to educate themselves about this
new development in the law, and must
rely upon experienced class action 
litigation specialists as a part of fulfilling
fiduciary obligations.

As you read this, boards of trustees for
public pension funds will be contacted
by class action attorneys, seeking to be
lead counsel by proposing that the public
pension fund serve as lead plaintiff in
class actions. These boards will have to
decide whether to seek to be a lead
plaintiff and which law firm to use in this
specialized area of the law. I suggest the
checklist on the following page to aid in
the decision-making process.

The Policemen and Firemen Retirement
System of the City of Detroit had sought

(and prevailed) to be lead plaintiff in
three cases: Legato, Navigant and
Guess, Inc. In these three cases, we
were the only institutional investor with
significant losses to seek lead plaintiff
status. Although the Legato and Guess
cases are ongoing, Navigant settled for
more than $24 million, which is an
excellent result. We believe that our 

status as a pension fund maximized the
recovery for the class.

In Legato, one group which competed
with us for lead plaintiff status was 
represented by a law firm which had
recruited various unrelated investors.
Using their total losses as a group loss,
the firm argued that the unrelated group
should select the lead counsel and be
able to protect the interests of the 
class. However, the group’s motion was
rejected and instead, the court appointed
the Policemen and Firemen Retirement
System of Detroit, noting: “as a large
institutional investor with significant
monetary losses, [it] is exactly the type
of lead plaintiff envisioned by
Congress.”  In contrast, the competing
group of  investors had, according to the
Court, been “hand-picked” by the law
firm “for the sole purpose of obtaining
lead plaintiff status, thus conferring lead
plaintiff’s counsel status” on the law
firm. Bowman v. Legato, 195 F.R.D. 655,
658 (N.D. Cal. 2000). By seeking to be lead
plaintiff, we prevented the appointment
of a figurehead plaintiff group, and 
we believe that we will maximize the
recovery for members of the class.

The experience of my clients is that our
actual time involved is minimal. When
the Board decides that serving as the
lead plaintiff advances the retirement
system’s interests, I, as General Counsel,
monitor the litigation and keep in 
regular contact with our outside class
action counsel. I review the pleadings
and also report developments to the
Board of Trustees. When necessary, a
representative from the retirement 
system (usually a trustee) attends
important court hearings and settlement
conferences. Our class action counsel
provides frequent reports to me and
makes telephone or personal presenta-
tions to the Board. We oversee and
coordinate all settlement negotiations.
This does not require any out-of-pocket
expenses or significant expenditures of

staff time, and I firmly believe that our
involvement as an institutional investor
maximizes the recovery for the retirement
system and for the other shareholders in
the class.

It should be remembered that the lead
plaintiff (with the assistance of lead 
counsel) makes many decisions regarding
the litigation, such as its scope, the 
applicable period of harm, the selection of
lead counsel, the trial strategy, settlement
strategy and amount of legal fees. Of
course, many such decisions are also sub-
ject to review and approval by the Court.

Although other institutions may do it
differently, the retirement systems that I
counsel reach an agreement with our
class action counsel at the outset of the
case providing for a fee that is much lower
than the amount typically paid in these
cases. Indeed, the judge in Navigant
specifically commended this approach
when commenting on our counsel’s fee
request:

As to the attorneys’ fees, I find that the
20% percent amount, which is a nego-
tiated amount, is really exceptionally
fair in this case for the sophisticated
counsel that did represent the plaintiffs
in this case.

In a sense, the plaintiffs have benefitted
from the levered position of the lead

We oversee and coordinate

all settlement negotiations.

This does not require any

significant out-of-pocket

expenses or expenditures

of staff time, and I firmly

believe that our involve-

ment as an institutional

investor maximizes the

recovery for the retirement

system and for the other

shareholders in the class.

While individual investors

generally lack negotiating

clout, institutional investors

have a statutory mandate

to control these cases and

have the ability to negoti-

ate substantially reduced,

but fair, attorney fees. 
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Should our retirement system seek to be lead plaintiff 
in a class action litigation?

A. What is our claim? What was the alleged wrongdoing?

B. What is the degree to which we are offended by the wrongdoing?

C. What is the amount of our loss?

D. What are the defenses? What are the merits of the case? Are we likely to
prevail? (We want to be involved in a strong case on the merits, not a weak
or marginal claim.)

E. Are the losses collectable? What is the defendants’ financial condition? Are
insurance carriers involved? How many defendants will there be?

F. Will there be other consequences if we win or lose? For instance, will 
success bankrupt the company or adversely affect other investments that
we have in the same company?

G. Are there others who are more deserving to be lead plaintiff? (In which
case, we may defer to them or seek to join them as co-lead plaintiff.)

H. What economic and administrative costs will be involved? (Typically, all
out-of-pocket costs should be advanced and paid by litigation counsel who
accepts the case on a contingency basis.)

I. Does my trust fund have a separate claim due to unusual facts which 
suggests separate litigation (as opposed to class action litigation)?

J. Would failure in the litigation adversely affect the reputation of the 
retirement fund or Board of Trustees? Are there other possible adverse
consequences?

K. Do we have the time to interact with legal counsel and make decisions 
as required?

L. Should we consider seeking to serve as co-lead plaintiff with others?

Who should I select as lead counsel?

A. What is the experience and track record of legal counsel?

B. What is the reputation of legal counsel?

C. Does legal counsel understand the special responsibilities of a public fund
trustee and how public employees’ retirement systems function?

D. Does legal counsel know the distinction between ERISA plans and 
governmental plans and the difference in fund operation and special 
considerations applicable to governmental plans?

E. What is the overall comfort level with the law firm and its representatives?

F. Does legal counsel accept that decisions are made by the lead plaintiff and
not the law firm?

plaintiff, the Policemen and Firemen
Retirement System of the City of
Detroit, which I know has operated as
lead plaintiff in other situations and
used their position to negotiate this
fee, which inures to the benefit of all
class members.

The judge’s comments in Navigant
underscore the importance of having 
an institutional investor serve as the lead
plaintiff. Individual investors with rela-
tively small losses generally lack the
clout to negotiate seriously with plain-
tiffs’ counsel. Institutional investors, on
the other hand, have a statutory mandate
to control these cases and have the 
ability to negotiate substantially reduced,
but fair, attorney fees. If you have attended
an institutional investor conference
recently, you know that the number of
plaintiffs’ lawyers seeking to represent
institutions has grown dramatically.

Of course, I am not saying that every
public plan with losses due to alleged
securities fraud has a duty to seek to be
a lead plaintiff in every class action law-
suit. Rather, I am saying that you have a
duty to consider being a lead plaintiff
because serving as lead plaintiff may
maximize recovery for your trust fund.

Since the early 1930’s the Federal
Securities laws have provided a remedy
for losses due to fraud and corporate
wrongdoing. Congress, in 1995, created
a mechanism for institutional investors
to maximize their recovery for these
losses and to reduce the number of
small, lawyer-driven settlements. I
believe that all employee benefit plans
should utilize the new tools. Recent his-
tory shows that institutional investor
participation is worth it. Indeed, many of
the largest recoveries have been obtained
in cases where the lead plaintiff was an
institutional investor, including Cendant
($3.2 billion) and 3Com ($259 million).

checklists provided above are helpful to
other pension plans and their boards of
trustees in exercising their fiduciary
duties. Greater recoveries are likely 
with the leadership of the institutional
investor.

TO BE OR NOT TO BE?
It all depends...

To consider or not to consider? It is clear
to me that you must at least consider
seeking to be lead plaintiff (in order to
fulfill your fiduciary duties). I hope the


