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Policy Makers Work To Give Shareholders
More Boardroom Clout

By Kara Scannell 

Federal and state policy makers are advancing
plans to give shareholders more power in cor-
porate boardrooms at a time when decisions
about executive pay have ignited a public
furor. 

The Securities and Exchange Commission,
Congress and legislators in Delaware — where
more than half the nation’s public companies
are incorporated —  all are working on mea-
sures that would give shareholders a bigger
say in such matters as choosing directors. 

If enacted, the initiatives could bring about the
biggest changes in corporate governance since
the 2002 Sarbanes-Oxley law was passed in the
wake of the Enron and WorldCom scandals.
They could also usher in a flood of shareholder
action, starting in next year’s proxy season. 

The SEC, which has the most wide-ranging
agenda, is working on a series of proposals
that would make it easier for shareholders to
nominate directors.

Congress, meanwhile, is discussing legislation
that would give holders a say on executive pay.
And Delaware legislators are moving to amend
the state’s corporation law to tip the balance
toward shareholders. 

The push comes amid public frustration over
taxpayer-funded bailouts of financial institu-
tions. Shareholders and regulators increasing-
ly are turning their attention to corporate
boards that approved executive-pay packages
with incentives that critics say led to excessive
risk-taking and, ultimately, to the credit crunch. 

The Delaware House has approved changes in
the state’s corporate law that would allow
shareholders to nominate their own directors
for corporate ballots, a right known as proxy
access. 

Shareholder groups have lobbied for proxy
access for years, saying it would cut the cost of
nominating opponents to the slate chosen by a
corporation’s board. Business groups oppose it,
saying it favors special-interest groups and could
interfere in the company’s management.

The Delaware House also passed an amend-
ment that would allow shareholders to seek
reimbursement of expenses when running
proxy contests. The Delaware Senate is expect-
ed to pass the legislation, and it could take
effect by August. 

“Those two changes are an extremely big shift,”
said Charles Elson, director of the University of
Delaware’s Weinberg Center for Corporate
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Governance. “It changes the balance in
the election process.” 

David T. Hirschman, a policy executive
at the U.S. Chamber of Commerce, the
nation’s largest business lobby, said
proxy access could hurt companies. “The
system is designed for shareholders to
entrust the board to do the job right,” he
said. “Anything that makes it harder for
that to happen is a step backward.” At
the SEC, Chairman Mary Schapiro has
stepped up the commission’s focus on
governance issues. Ms. Schapiro
brought in Kayla Gillan, a former gener-
al counsel at the California Public
Employees’ Retirement System, to lead
several projects including establishing
an Investor Advisory Council. Ms. Gillan
is also overseeing the agency’s delibera-
tions on proxy access and a rule that
could give shareholders an advisory vote
on executive-compensation packages. 

The SEC could propose a proxy-access
rule by mid-May. It is now weighing
whether to allow certain shareholders to
directly nominate directors or whether
to have shareholders submit proposals
to include directors — or a combination
of the two. The SEC’s proposal is likely
include a tiered approach, based on the
size of the company involved. For exam-
ple, a shareholder might need to own
2% of a large company to propose nom-
inees on the ballot, while shareholders
of a smaller company would need to
own just a 5% stake. 

Three of the five commissioners have
publicly said they support proxy access,
making its passage likely despite the
opposition from business groups. It isn’t
clear if the business community would
file a lawsuit to challenge the rule. 

House Financial Services Chairman
Barney Frank is planning to introduce a
bill that would give shareholders a non-
binding vote on corporate pay pack-
ages, known as “say on pay.” A new law
requires “say on pay” at financial insti-
tutions that receive government aid. 

Richard Ferlauto, director of corporate
governance and pension investment at the
American Federation of State, County and
Municipal Employees, said discussions
on Capitol Hill about pay caps and
bonuses “wouldn’t be on the table now” if
boards better controlled compensation. 

“The boards brought this on themselves,”
he said. 

Edward J. Durkin, a governance official
at the United Brotherhood of Carpenters,
said say-on-pay will distract from “thought-
ful investigative work on comp plans.”   
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The SEC is also exploring a rule to
require companies to disclose a director’s
qualifications for a board seat beyond
the basic biographical information that
is now required. It is also considering
requiring disclosures about a corporate
board’s role in overseeing risk manage-
ment, how executive pay is tied to per-
formance and conflicts of interest that
exist with compensation consultants. 

The SEC has also revived a long-dormant
proposal to stop the practice of brokers
voting for shareholders who haven’t
voted their shares for uncontested direc-
tors. Currently, on routine matters at
annual meetings, including uncontested
director elections, shares that aren’t
voted by shareholders can be voted by
the brokers who maintain the accounts
where the shares are held. 

Brokers generally vote for manage-
ment’s recommendations, under the
theory that if shareholders opposed
management they would vote. But in
recent years, voting margins have nar-
rowed and broker votes have been criti-
cized as watering down shareholder’s
intentions. The comment period expires
Friday and the SEC could approve the
change by mid-April. On Capitol Hill,
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