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US securities litigation — an update

David Paterson, NAPF Head of Corporate Governance looks at US Securities litigation with a
fund approach given by Brian Bailey, West Midlands Pension Fund and details of a specific
case from Beata Gocyk-Farber, a senior counsel and David H. Webber, an associate, with
Bernstein Litowitz Berger & Grossmann LLP in New York.

As stockmarkets
confinue to sink and the
damage wrought by the
fallout frem the sub-
prime crisis becomes
more apparent, it woeuld
be reasonable to expect
an increase In litigation
as shareholders seek lo
recover some of the
losses which they have
suffered In past year or
s0. Reiearch published
in July by Cormerstone
Research (im
conjunction with Stanford Law Schocl) does indeed
confirm this. 110 suits were filed in the first holf of 2008 and
if this tatal is matched for the rest of the year, there will be
a 15 per cent rise In Mings when compaored fo the
average for the past 11 years. Just over hall of these
cases arise from sub-prime merlgage losses and the
related credit crisis. The RiskMetrics SCAS Alert prefers to
focus on the other half of filings. nating: “even excluding
the subprime-related fllings. we expect to see substantial
securities liigation activity for the rest of the year. The
‘one-time’ event theory does nol explain fhe new case
filing levels we are seeing and the varied types of cases
that are being filed”.

Digvict Peteriin

Interestingly. setflernent values were down sharply in ihe
first holf, reflecting the lower losses incumed by investons
peioe to 2007/8. Cornerstone expect, based on their
analysis of markat movements, that there will be an
increase in the value of poyments os the chkams looged
more recenily are setfled. These could compare fa the
|ossms incumad following the end of the technology
bubble in 2000. Other research by NERA Economic
Cansulling notes that the median loss in sub-prime coses
wizs $4.3bn comparad fo $434mn in other suits.

“The banks were accused by the

regulators of mis-selling the bonds”

An insight info the full extent of the distress in US financial
markets [ond possibly its fulure structure) comes from the
recent sefflements reached by several leading Donks
with state and federal reguiators over the failure of the
auction rate securifies market, Thase insfrumants, which
were widely held by private investors. were regarded as
very safe, liquid investrments until the morket effectively
closed in Februory when declers stopped supporting the
oucticns. The banks were accused by the reguiators of

mis-sefing the bonds and as part of the settlemant were
required to buy back bonds to the value of several bilkan
doliars. Severol individual investors have filed suits ogainst
firms wha sold ther ARS bonds. but it is not clear af this
point how these will be affected by the settlements with
fihe reguialtors.

“more UK pension funds are now faking

part in setlements”

In the recent NAPF survey Pension Funds Engogement
with Companies, it wos apparent that maore UK pension
funds are now toking part in setfliements; in 2007, 28 per
cent of funds reported never having been involved with
o class action. Respondents to the 2008 survey indicated
that this figure was down o just 15 per cent, Almost three-
guarters (73 per cant) of respondents hod porticipoted in
a class action ta collect on a settiement and 23 per cent
had octively participated. Only eighf funds in total had
not parficipated in o closs action setilement in the past
12 months. |t would be interesting to leam whether this
wos due in any part to greater ond more effective use of
the vorious frocking services avallable to investors and 1o
what extent frustees were holding manogers to occount
for pursuing cloims on thelr behall,

Brian Bailey, of West Midlands Pension Fund, dascribes his
Fund's approach os follows:

The Fund supports good governance challenging
companies that do not meet best practice, perceiving
poor governance ai a fisk to its long-term financial
interests.  Like mony of its peers, the Fund has an
SRifcorporate governance policy and supports the UM
Principles of Responsible investment encouraging its
external manogers to do lkewise.

The Fund's approach hos four elements and waos
odopted folowing consultation with all stakeholders.
being defalled on the website in s Socially Responsible
Investment Statement 2007:

«  Voling globally

+ Engogement through partnerships
concemed investors

«  Aciive investing

+  Shareholder liigation

with other

The four areas complement each other forming one
overall approach. integral to the mainsiream invesiment
manogemant proceass.
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