UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
HOT SPRINGS DIVISION

THOMAS R. BECNEL, individually
and as trustee of the BECNEL
FAMILY TRUST and CST TRUST,
BCTS LLC and JARDINE
VENTURES LLC, on their own
behalf and on behalf of all others
similarly situated,

Plaintiffs,

Civil Action No. 05-6015

v,
KPMG LLP, PRESIDIO ADVISORS
LLC, PRESIDIO GROWTH LLC,
DEUTSCHE BANK AG,
DEUTSCHE BANK SECURITIES,
INC., BAYERISCHE HYPO UND
VEREINSBANK, QUELLOS
GROUP LLC, QA INVESTMENTS
LLC, QUADRA CAPITAL

MANAGEMENT LP and SIDLEY
AUSTIN BROWN & WOOD LLP,

vvvuvvvvvvvvvvvvvvvvvvvv

Defendants.

PLAINTIFFS’ EMERGENCY MOTION FOR DESIGNATION OF INTERIM
CLASS COUNSEL PURSUANT TO FED. R. CIV. P. 23(g)(2)(A) AND A
PRELIMINARY INJUNCTION TO PROTECT THE JURISDICTION OF THIS
COURT AND THE INTERESTS OF ABSENT CLASS MEMBERS

INTRODUCTION

This is a class action brought on behalf of all persons who, between January 1,
1998 and October 31, 2000, entered transactions known as OPIS and/or BLIPS in which
Defendants KPMG LLP and/or Sidley Austin Brown & Wood LLP issued opinion letters

(the “Class”). This motion is necessitated by evidence, only recently obtained by



Plaintiffs’ counsel from a Class member, of a potentially collusive agreement between
certain Defendants in this Action and a plaintiffs’ law firm that has no role in this
litigation to settle the claims of the class in this Action. If true, these negotiations, and
any potential agreement, threaten the jurisdiction of this Court and the rights of absent
¢lass members, who are in imminent danger of being “sold out” by a law firm that has not
even filed a case on their behalf and which suffers from a debilitating conflict of interest.
It now appears that KPMG, and perhaps certain of the other Defendants — which have
moved to stay several individual actions based on similar facts based on the pendency of
this very class action - are colluding with lawyers who have no role in this case (or any
other similar class action) to agree to a pre-packaged settlement that we are advised théy
intend to present in another jurisdiction, presumably on terms less favorable to the Class
than Plaintiffs could achieve here.'

To protect its own jurisdiction and the rights of absent class members, Plaintiffs
request that the Court appoint Plaintiffs’ lead counsel as Class Counsel on an interim
basis pursuant to Fed. R. Civ. P. 23(g)(2)(A), and enjoin Defendants from engaging in
any further negotiations with absent counsel that might compromise claims of the absent
class members in this Action.

The immediate motivation for an attempt at an apparently collusive settlement is
clear. On June 16, 2005, the Wall Street Journal reported that federal prosecutors were
contemplating the indictment of KPMG LLP for its development and sale of the very
abusive tax shelters at issue in this Action. See John R. Wilke, “KPMG Faces Indictment

Risk on Tax Shelters,” Wall Street Journal, June 16, 2005 (submitted as Exhibit A

! As detailed herein, Plaintiffs have received no response to their attempt to discuss this issue with
Defendants and the plaintiff law firm in question.
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hereto). In a desperate attempt to avoid this result, KPMG adopted a position of
contrition, stating in a June 16, 2005 press release as follows:

KPMG LLP made the following statement today in regard to the ongoing
Department of Justice investigation into certain tax services previously

offered by KPMG:

It has been public knowledge that since February 2004, the Department of
Justice has been investigating certain tax services that were offered by the
firm during the 1996 - 2002 time period. This is part of a larger tax shelter
investigation into the role of accounting firms, law firms, large banks and
taxpayers who participated in the development, promotion and
implementation of tax shelters.

KPMG takes Sull responsibility for the unlawful conduct by former

KPMG partners during that period, and we deeply regret that it
occurred.

* ok ok Kk ok

We remain in discussions with the Department of Justice and continue to
cooperate fully in its investigation. KPMG looks forward to a resolution
that recognizes the significant reforms the firm has already made in
response to this matter while appropriately sanctioning the firm for this
wrongdoing.
We take this matter very seriously and seek to resolve it fairly and
expeditiously.
“KPMG LLP Statement Regarding Department of Justice Matter,” dated June 16, 2005
(emphasis added) (submitted as Exhibit B hereto).
Concurrent with this admission of wrongful conduct, it appears that KPMG
believed it could also wrap up its civil liabilities in this Action by engaging in “settlement
negotiations” with a law firm that has absolutely no role in this Action and has assumed

no fiduciary obligations to the Class. The reasons for this mancuver are obvious: by

dealing with friendly lawyers who have assumed no duty to achieve the maximum
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possible recovery for the Class, KPMG could minimize its exposure and quietly sweep
these problems away.

KPMG’s efforts should not be countenanced. To the contrary, KPMG should be
forced to deal with this Action, the only action that has been properly filed on behalf of
all Class members by a proposed lead plaintiff and lead counsel who truly have the best
interests of the Class in mind.

BACKGROUND

This Action, which has been pending since January 2005, is the only class action
pending in any federal or state court asserting claims relating to the sale of OPIS and
BLIPS tax shelters by KPMG LLP (“KPMG™), Sidley Austin Brown & Wood LLP
(“Brown & Wood™), Deutsche Bank and the other Defendants named herein. On Friday,
June 17, 2005, a member of the class contacted counsel for Plaintiffs in this Action to
discuss the pending class action. During the course of that discussion, the class member
disclosed that, through his own personal attorneys, he had learned that KPMG and
perhaps certain of the other Defendants were engaged in extensive negotiations with the
law firm of Milberg Weiss Bershad & Schulman LLP (“Milberg Weiss”) to settle the
claims asserted on behalf of the class in this Action.” The Class member indicated that
these negotiations were nearly complete, and that the filing of a prepackaged settlement

was “imminent.”

? Milberg Weiss has not filed a class action related to the sale of OPIS and BLIPS, or any other tax shelter.
Indeed, Milberg Weiss is counsel to a plaintiff pursuing an individual action in North Carolina state court,
which was previously dismissed by the United States District Court for the Southern District of Florida,
This fact alone presents an irreconcilable conflict that Milberg Weiss has tried to alleviate by dropping its
individual client in late May 2005 like a “hot potato” after representing him in his case for years, as
discussed below.
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