
























































it in connection with the proposed merger.*® New York has a sufficient interest in this
controversy to ask New York jurors to hear it.

B. The Private Interest Factors

“In any balancing of conveniences, a real showing of convenience by a plaintiff who has
sued in his home forum will normally outweigh the inconvenience the defendant may have
shown.” Koster, 330 U.S. at 524. Because the named Plaintiffs and most members of the Class
are U.S. residents, the convenience to them of litigating in the United States is obvious.
Furthermore, Defendant Alcon, whose Organizational Regulations and Form 20-F are central to
the case, apparently does not consider this Court an inconvenient forum in which to litigate the
case. Alcon’s Answer to the Complaint does not assert any forum non conveniens defense,” and
Alcon has not made or joined in any such motion in this case.

Novartis, which retained U.S. lawyers in connection with the proposed merger, the
Purchase and Option Agreement, and the Shareholder Aglree:ment,48 cannot credibly contend that
this forum is truly inconvenient for it. Moreover, Novartis has made no particularized showing
here of undue hardship with respect to litigating the case in this Court. Indeed, when it suits
Novartis’ needs, Novartis AG routinely initiates litigation in this District and in other District
Courts throughout the U.S.* Such conduct is wholly inconsistent with Novartis’ assertion that

litigating in the U.S. is unduly inconvenient for it. See Maritime Transport Overseas, Inc. v.

4 Novartis Interrogatory Ans. (Sabella Decl. Ex. 3) at 25, 30, 34 and Ex. A thereto at 20.
47 See Sabella Decl. Ex. 5.
8 Novartis Interrogatory Ans. (Sabella Decl. Ex. 3) at 25, 34.

® See, e.g., Novartis AG v. Kappos, No. 10-cv-00164 (D.D.C.); Novartis AG v. Apotex Corp., No. 09-cv-6950 (N.D.
11L.); Novartis AG v. Apotex Inc., No. 09-cv-05614-PGS-ES (D.N.J.); Novartis AG v. Mylan Pharms. Inc., No. 09-cv-
3604 (D.N.L.); Novartis AG v. Doll, No. 09-cv-1202 (D.D.C.); Novartis AG v. Apotex Inc., No. 05-cv-03855 (PKC)
(S.D.N.Y.); In re Rivastigmine Patent Litig., No. 05 MD 01661 (HB) (S.D.N.Y.); Novartis Pharms. Corp. v. Apotex
Corp., No. 02-cv-8917 (KMW) (HBP), 2004 U.S. Dist. LEXIS 11382 (S.D.N.Y. June 22, 2004); Novartis Pharms.
Corp. v. Abbott Labs., Inc., 294 F. Supp. 2d 557 (D. Del. 2003), aff’d, 375 F.3d 1328 (Fed. Cir. 2004); Novartis
Pharms. Corp. v. Eon Labs Mfg., 215 F. Supp. 2d 452 (D. Del. 2002), aff*d, 363 F.3d 1306 (Fed. Cir. 2004).
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Saudi Research & Dev. Corp., 507 F. Supp. 701, 705-06 (S.D. Tex. 1981) (denying forum non

conveniens motion and noting that the defendant had itself “instituted lawsuits in this forum”).

1. Ease of Access to Evidence

Novartis assérts that persons located in Switzerland will be witnesses in this case, but it
provides no meaningful analysis of how the testimony of these witnesses would be important to
the issues in this case. Plaintiffs’ claims for promissory estoppel and breach of contract do not
center on “who said what to whom” in connection with the negotiations between Novartis and
Nestlé over the Purchase and Option Agreement or the Shareholders Agreement. Novartis’®
emphasis on the people who negotiated those agreements is misplaced. Given the real issues in
the case, it is clear that many of the important witnesses vin this case are residents of the U.S.

Plaintiffs’ promissory estoppel and breach of contract claims are based on the provision
in Alcon’s Organizational Regulations that requires Alcon to obtain the approval of its
Independent Directors before entering into the proposed merger. On such claims, the key
witnesses are:
. The Independent Directors. The testimony of the Independent Directors as to their

understanding of their role and the need for their approval of mergers is highly important.

Each of the Independent Directors resides and/or works in the U.S. Plaskett is Chairman

of Fox Run Capital Associates in Irving, Texas, de Vink works for Blackstone in New
York City, and Miller works in Boston, Massachusetts.*

. Greenhill & Co. The Independent Directors’ financial advisors are Greenhill & Co., who
advised that the proposed merger is unfair to the minority shareholders. They are located
at Greenhill & Co. in New York City.”! Indeed, after the Independent Directors declared
their opposition to the merger, Novartis’ financial advisors from Goldman Sachs
discussed the terms of the proposed merger with representatives of Greenhill at
Greenhill’s offices in New York.>?

50

939.
51 See Ex. A to Novartis Interrogatory Ans. (Sabella Decl. Ex. 3) at 22.
52 Novartis Interrogatory Ans. (Sabella Decl. Ex. 3) at 22.
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Other Alcon Directors. Testimony of other Alcon directors might shed light on the role
of the Independent Directors. Some Alcon directors are in Switzerland, but others reside
in the U.S. Defendant Rayment, the former Chairman, President, and Chief Executive
Officer of Alcon and current non-executive Chairman of Alcon’s Board of Directors, is a
resident of Washington.”® Rayment certified Alcon’s 2008 Form 20-F, which contains
the representation regarding Independent Director approval of mergers. Defendant
Buehler, who has served as President and Chief Executive Officer of Alcon since April
2009 and as a member of the Board of Directors since May 2009, is a resident of Texas.’

54

Securities Analysts. Representatives of Novartis have discussed the proposed merger
with securities analysts at a series of meetings in the United States, including in New
York.”?

Novartis Investor Relations. Investor relations issues in connection with the proposed
merger have been handled for Novartis by Kathy Bloomgarden of Ruder Finn, Inc. in
New York City.’® Her testimony as to what minority shareholders have been told about
the merger and about the role of the Independent Directors in approving or disapproving
it will obviously be important. Further, additional information and/or witnesses may be
located at Novartis’ New York investor relations office at 608 Fifth Avenue, NY, NY.

Defendants’ U.S. Transaction Counsel. In connection with the proposed merger,
Novartis has been represented by, mter alia, lawyers at Allen & Overy LLP and Wachtell
Lipton Rosen & Katz in New York.’” To the extent that testimony concerning the
Purchase and Option Agreement or the Shareholders Agreement is relevant, Novartis was
represented with respect to those agreements by, inter alia, lawyers at Allen & Overy
LLP in New York, and Nestlé was represented by, inter alia, lawyers at Cravath, Swaine
& Moore LLP in New York.™

While certain other potential witnesses are in Switzerland, the presence in the U.S. of so

many key witnesses weighs heavily in favor of the U.S. forum. As there are witnesses in the

U.S. and abroad, “wherever the case is adjudicated, at least some of the parties and witnesses

will incur expenses and be inconvenienced by travel.” Shanahan, 2004 WL 2937805, at *11.

“Where witnesses are located both abroad and in the plaintiff’s home forum, this factor does not

55 Novartis Interrogatory Ans. (Sabella Decl. Ex. 3) at 37-38.
%€ Novartis Interrogatory Ans. (Sabella Decl. Ex. 3) at 25.

58 Novartis Interrogatory Ans. (Sabella Decl. Ex. 3) at 11, 34 and Ex. A thereto at 20.
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favor dismissal.” World Film Servs., Inc. v. RAI Radiotelevisione Italiana S.p.A., No. 97-cv-
8627, 1999 U.S. Dist. LEXIS 985, at *29 (S.D.N.Y. Feb. 3, 1999) (rejecting defendants’
argument that Italy was a more convenient forum).

The fact that several of the defendant directors reside in the U.S., and that defendant
Alcon has substantial U.S. operations, further supports the convenience of the U.S. forum. See
Manela v. Garantia Banking Ltd, 940 F. Supp. 584, 592 (S.D.N.Y. 1996) (“The fact that a
defendant resides in the forum ‘weighs heavily against dismissal’”) (citation omitted).

The overseas location of some witnesses does not pose a major hurdle in terms of
convenience. “Jet travel and satellite communications have significantly altered the meaning of
‘non conveniens.”” Calavo Growers of Cal. v. Generali Belgium Compagnie D’Assurances
Maritimes Aeriennes et Terrestres, 632 F.2d 963, 969 (2d Cir. 1980) (Newman, J., concurring).

Many key documents are located in New York. All of the documents analyzed and
generated by the Independent Directors’ financial advisors at Greenhill & Co., as well as their
record of their meeting with Novartis® financial advisors, would be located at Greenhill’s New
York City offices.”” Transactional documents for the proposed merger are located in the files of
Allen & Overy LLP and Wachtell Lipton Rosen & Katz in New York City.%* Because the
Independent Directors all work and reside in the U.S., their files relating to Alcon and the merger
would all be located in the U.S.

The fact that some documents may need to be transported from Switzerland (to the extent
they are not already in possession of the parties’ U.S. counsel) or translated does not weigh

heavily in favor of a Swiss forum. As this Court stated in Terra Sec. ASA Konkursbo, 2010 WL

%% See Novartis Interrogatory Ans. (Sabella Decl. Ex. 3) at 22; Ex. A thereto at 22.
80 Novartis Interrogatory Ans. (Sabella Decl. Ex. 3) at 24.
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546970, at *11, “[e]ven assuming that a majority of the relevant evidence is in Europe, as
Defendants contend, Defendants have offered no reason why transporting any evidence to New
York would pose any significant hardship to the parties.”®!

Novartis’ argument that obtaining documents from Switzerland is prohibited by a Swiss
statute unless the procedures of the Hague Convention are followed® overlooks that the Supreme
Court long ago held that “the enactment of such a statute by a foreign nation [cannot] require
American courts to engraft a rule of first resort onto the Hague Convention.” Societe Nationale
Industrielle Aerospatiale v. United States District Court, 482 U.S. 522, 544 n.29 (1987). Foreign
statutes “do not deprive an American court of the power to order a party subject to its jurisdiction
to produce evidence even though the act of production may violate that statute.” Id.; see Alfadda
v. Fenn, 149 F.R.D. 28 (S.D.N.Y. 1993) (denying defendant’s motion to excuse him from

disclosing information he claimed he was prohibited from disclosing by Swiss law).

2. Availability of Compulsory Process

Novartis’ argument that some witnesses in Switzerland could not be compelled to come
to a trial here overlooks that both the United States and Switzerland are signatories to the Hague
Convention. This Court can compel witnesses in Switzerland and other countries to appear for
deposition. “[A]ny difficulties . . . regarding witnesses whose attendance the Court is unable to

compel can most likely be resolved by the use of deposition testimony or letters rogatory.”

81 See Eclaire, 375 F. Supp. 2d at 265 (in “this day and age of rapid transportation and instant communications, the
convenience of immediate physical proximity to documents, testimony, and other proof has become of less
consequence to a forum non conveniens analysis, especially when, as here, two large and sophisticated parties are
involved”); Traver v. Officine Meccaniche Toshci SpA, 233 F. Supp. 2d 404, 416 (N.D.N.Y. 2002) (“Defendant has
not explained how transporting documents from Italy, and even translating those documents, would be oppressive or
vexatious. Given the ease with which documents can be transported around the world today, the Court sees no
reason to accord this element much weight.”); see also DiRienzo, 294 F.3d at 30 (“To the extent documents exist in
England, advances in transportation and communication accord this issue less weight.”).

62 Novartis Mem. at 22.

23



Overseas Programming Cos., Lid. v. Cinematographische Commerz-Anstalt, 684 F.2d 232, 235
(2d Cir. 1982). “[V]ideotaped depositions, obtained through letters rogatory, could afford the
jury an opportunity to assess the credibility” of these witnesses. DiRienzo, 294 F.3d at 30.

3. The Cost of Witnesses’ Attendance at Trial

Wherever the case is tried, some witnesses will have to travel to attend trial. Their travel
expenses, however, must be balanced against the overall amounts at issue in the case. In a case
of this magnitude, where billions of dollars are at stake, these costs are a comparatively minor
amount and not a factor having much weight in the outcome of this motion. See Shipping Corp.
of India, Ltd. v. American Bureau of Shipping, 603 F. Supp. 801, 805 (S.D.N.Y. 1985).

4. Enforceability of Judgment

There is no dispute that an order by this Court granting Plaintiffs injunctive and
declaratory relief will be valid and enforceable in the United States. Novartis only questions
whether such an order would be enforceable in Switzerland. Enforceability of this Court’s order
in Switzerland, however, is not an issue here. Because Plaintiffs are seeking injunctive and
declaratory relief rather than damages, there is no need to address whether the Court’s order will
be enforceable in Switzerland.?® Leaving aside whether Alcon, which has substantial operations
in the U.S., would be willing to defy an order of this Court, Alcon’s transfer agent is “BNY

Mellon Shareowner Services in New York,”** which would have to obey an order of this Court

63 Novartis admits that a damage award against the two defendant Alcon directors who reside in the U.S. would be
enforceable in Switzerland (and obviously in the U.S.). Id. at 24. Novartis’ arguments regarding whether an award
of damages against the Swiss directors would be enforced in Switzerland are inapposite because the breach of
fiduciary duty claims are no longer in the case and the focus is only declaratory and injunctive relief. For this
reason, Moscovits v. Magyar Cukor Rt., No. 00-cv-0031 (VM), 2001 WL 767004 (S.D.N.Y. July 9, 2001), aff"d, 34
Fed. Appx. 24 (2d Cir. 2002) (unpublished opinion), relied on by Novartis, is inapposite. See id. at *26 (questioning
whether a U.S. judgment was enforceable in Hungary where plaintiff sought “compensatory and punitive
damages”). Moscovits is further distinguishable because in that case, the defendants’ activities did not have effects
in the United States. See id. at *5-6.

6 Alcon 2008 Form 20-F at 113 (Sabella Decl. Ex. 2).
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enjoining transfer of shares in connection with the consummation of the transaction. Thus, the
Court is able to grant the relief requested by Plaintiffs without any actions by a Swiss court.

1v. There Is No Meaningful Risk of Inconsistent Judgments

Novartis recognizes that the specter of inconsistent judgments can only arise if this Court
“enter[s] a judgment for damages.”65 But the focus of this case is not monetary damages flowing
from a breach of fiduciary duty, but injunctive and declaratory relief that would empower the
Independent Directors to stop the challenged transaction unless and until a fair price is
negotiated. However, injunctive relief is not available in Switzerland. If Plaintiffs prevail on
either their promissory estoppel or breach of contract claims, the challenged transaction will not
be completed on the terms proposed by Novartis and the Independent Directors will have the
opportunity to negotiate a fair price for the minority shareholders. If the promised process
oceurs, any potential claim for breach of fiduciary duty will likely become moot and there will

not be a need for any lawsuit in Switzerland. Thus, there is no risk of inconsistent adjudications.
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