











































































































failed to adequately assess and disclose to shareholders the risk of McClendon’s over-leveraged
position in Chesapeake securities.

110.  The fact that the $75 Million Bonus is restricted to cover McClendon’s Well
Costs incurred as a result of risky investments in the Company's future gas well drillings
pursuant to the FWPP makes the transaction even more problematic. This is because the
Company, in seeking shareholder approval for the FWPP in 2005, represented that McClendon
would pay for his own Well Costs. As recently as November 7, 2008, the Company made a
similar representation to the SEC as justification for not disclosing and reporting McClendon’s
revenues as Company compensation expense.

111.  After obtaining shareholder approval of the FWPP in 2005, the Director
Defendants refused to disclose the revenues and assets obtained by McClendon as a result of his
participation in the FWPP. This refusal prompted a review by the SEC in 2008, which resulted
in the Company finally agreeing to make such disclosures commencing in 2009.

112.  Accordingly, these facts, as alleged herein, provide sufficient particularity to
establish that making a demand upon Chesapeake’s Board to initiate this litigation would have
been futile because: (1) at least a majority of the Chesapeake Board members are incapable of
independently and disinterestedly considering a demand to commence and vigorously prosecute
this action due to specific irreconcilable conflicts of interest arising from certain transactions and
relationships; and (2) there is at least a reasonable doubt that the Board’s decisions were the
product of a valid exercise of business judgment.

FIRST CAUSE OF ACTION

BREACH OF FIDUCIARY DUTIES OF DUE CARE & LOYALTY
(Against The Director Defendants)

113, Plaintiff repeats and realleges each and every allegation above as if set forth in

full herein.

114.  The Director Defendants, as Chesapeake’s Directors, owe the Company and its
shareholders the utmost fiduciary duties of due care, good faith and loyalty. As alleged herein,

the Director Defendants breached these fiduciary duties by inter alia:
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(a)

(b)

(c)

(d)

(e)

()

69]

Granting Defendant McClendon the $75 Million Bonus as part of the
Amended McClendon Agreement;

Failing to adequately assess the level of additional risk that McClendon’s
practice of leveraging his personal Chesapeake stock holdings placed upon
the Company;

Failing to forbid or limit company executives from leveraging excessive
amounts of Chesapeake stock on margin loans;

Permitting McClendon to continue his risky practice of participating in the
FWPP despite his current financial condition;

Fronting McClendon’s Well Costs via the $75 Million Bonus so that
McClendon can continue his risky investments in the FWPP;

Approving the Amended McClendon Agreement which contradicts, as
alleged herein, the Company’s representations to shareholders during the
2005 proxy vote justifying the FWPP on grounds that the Founders would
pay for their own Well Costs; and

Representing to shareholders that the $75 Million Bonus would better
align McClendon’s interests with those of shareholders only two months
after representing to the SEC that McClendon’s benefits from the FWPP
were personal in nature and not performance based, and therefore did not

warrant reporting by the Company as a compensation expense.

I15. The Director Defendants breached their duty of due care, good faith and loyalty in

agreeing to pay McClendon the $75 Million Bonus. This significant increase in the CEQ’s

compensation was unjustified as a “reward” based upon the Company’s poor performance in

2008.  Despite the Company having a far worse year in 2008 than in 2007. the Director

Defendants increased McClendon’s total reported bonus from $1.826,000 in 2007 to

$76,951,000 (consisting of the $75 Million Bonus plus an additional $1.951,000 cash bonus) for

2008.
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I16. In light of Chesapeake’s (and McClendon’s poor performance in 2008), the $75
Million Bonus violated Chesapeake’s established compensation policies and practices.
Specifically, the Compensation Committee is required to “[r]eview and approve corporate goals
and objectives relevant to CEO compensation, evaluate the CEQ’s performance in light of those
goals and objectives, and set the CEO’s compensation level based on this evaluation.”
According to the Company’s 2009 Proxy Statement the “corporate goals and objectives” by
which the CEO’s performance shall be determined include, inter alia, “[f]inancial performance
of the Company, with respect to our cash flow, net income, cost of capital, general and
administrative costs and common stock price performance.”

117.  The $75 Million Bonus was unjustifiable as an “incentive.” As an initial matter,
McClendon had four years remaining on his existing five-year employment contract and had
previously dismissed notions that he may leave the Company. In addition, the Company’s
statement that an “incentive” was created by limiting McClendon’s use of these funds to pay for
his Well Costs incurred while investing in the FWPP directly contradicts Chesapeake’s
representations made to shareholders in a 2005 proxy vote to obtain approval of the FWPP.

118.  Moreover, in recent communications to the SEC, Chesapeake contradicted the
Board’s “incentive” justification for the $75 Million Bonus by claiming that the revenue and
asset proceeds McClendon received from investing in the FWPP were “personal” in nature and
not linked to job performance because the CEO paid his own Well Costs. It follows, then, that
providing McClendon the $75 Million Bonus to cover the CEQ’s costs incurred to continue
investing in the FWPP does not further benefit shareholder interests or align McClendon’s
interest with those of shareholders.

119.  McClendon has already used some of the $75 Million Bonus to pay past expenses,
not future Well Costs. The Company disclosed that while the $75 Million Bonus represented the
projected costs that McClendon would be required to pay this year; its recent Form 10-K
disclosed that the CEO elected to use about half the net amount of the bonus to pay lis bill for
the fourth quarter of 2008. Despite the Director Defendants representations that the $75 Million

Bonus served to provide McClendon “incentive” to remain at the Company for five more years
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(by paying out $15 million per year), McClendon has already benefitted from the full net amount
of the $75 Million Bonus, at the Company’s (and shareholders’) expense.

120.  The Director Defendants breached their duties of due care, good faith, and loyalty
by fronting McClendon’s Well Costs with the $75 Million Bonus so that the CEO can continue
his risky practice of investing in the FWPP. The Director Defendants, in doing so, favored
McClendon’s interests over those of Chesapeake’s shareholders, by allowing him to usurp
valuable corporate opportunities through the FWPP while improperly shifting his costs (and
therefore risk) to Chesapeake and its shareholders.

121. The $75 Million Bonus should be returned because it was granted in violation of
the Company’s compensation policies and in breach of the Director Defendants’ fiduciary duties,
and as such, the Amended McClendon Agreement is invalid.

122. By reason of the foregoing acts, practices and course of conduct, the Director
Defendants have failed to exercise ordinary care and diligence in the exercise of their fiduciary
obligations towards Chesapeake and its public shareholders.

123. As a direct and proximate result of the Director Defendants’ breach of fiduciary
duties, the Company has sustained, and will continue to sustain, substantial harm.

124, The Director Defendants are liable to Chesapeake for damages as a result of the
acts alleged herein.

SECOND CAUSE OF ACTION

BREACH OF FIDUCIARY DUTY OF CANDOR
(Against The Director Defendants)

125, Plaintiff repeats and realleges each and every allegation above as if set forth in

full herein.

126.  The Director Defendants owe the utmost fiduciary duties of candor, due care,
good faith, and foyalty. As such, the defendants are bound by their fiduciary duties to employ all
measures necessary to provide shareholders with all information material information concerning

their investment in Chesapeake. Full disclosure serves the best interest of the Company, as well

as its shareholders.
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127.  The Director Defendants breached their fiduciary duty of candor relating to
Defendant McClendon’s margin loan calls on October 8, 9, and 10, 2008, by failing to
adequately disclose to shareholders the amount of Chesapeake stock the Company’s CEO had
put up as collateral for margin loans.

128.  The Director Defendants breached their duty of candor by failing to inform
Chesapeake’s shareholders that the CEO of the Company they had invested in decided to over-
leverage his Chesapeake holdings. Such information is material to investors because when an
executive receives a margin call, he or she will be forced to sell at an inopportune time, which
could have an adverse impact on the Company and its shareholders.

129. The Chesapeake Board, and especially the Compensation Committee members,
should have been fully aware of the amount of Chesapeake stock McClendon had placed as
collateral for margin loans considering McClendon was: (1) Chesapeake’s largest individual
shareholder for the last three years; (2) the co-founder and CEO of the Company; (3) a fellow
director; and (4) owed 2.5% of the Company’s well costs.

130. The Director Defendants breached their fiduciary duties by failing to assess and
disclose the risks imposed upon the Company by McClendon’s risky margin loan practices.

131.  The Director Defendants also breached their fiduciary duties by failing to
adequately assess and disclose the risks to Chesapeake associated with McClendon’s continued
participation in the FWPP, as he remained responsible for 2.5% of the costs of Chesapeake’s
wells.

132. By reason of the foregoing acts, practices and course of conduct, the Director
Defendants have failed to exercise ordinary care and diligence in the exercise of their fiduciary

obligations towards Chesapeake and its public sharcholders.

133, As a direct and proximate result of the Director Defendants’ breach of fiduciary
duties, the Company has sustained, and will continue to sustain, substantial harm.

134. Because of the Director Defendants breach of the duty of candor as alleged

herein, the Company is entitled to damages and appropriate equitable remedies.
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THIRD CAUSE OF ACTION

AIDING AND ABETTING BREACH OF FIDUCIARY DUTIES
(Against The Director Defendants)

135, Plaintiff incorporates by reference and realleges each and every allegation
contained above as though fully set forth herein.

136.  The Director Defendants, by reason of their positions as fiduciaries of the
Company, owed duties of candor, due care, good faith, and loyalty to Chesapeake’s shareholders.
The Director Defendants violated and breached these duties.

137. By virtue of their role with regard to granting the $75 Million Bonus, failing to
assess, limit, and disclose the risk associated with McClendon’s margin loans, permitting
McClendon to usurp valuable corporate opportunities and assets through continued participation
in the FWPP, approving the Amended McClendon Agreement, which obligates Chesapeake to
cover McClendon’s FWPP Well Costs in contradiction to representations made to both
Chesapeake’s shareholders and the SEC, as alleged herein, each Director Defendant aided and
abetted one another in their breach of fiduciary duty.

138. As a direct and proximate result of the Director Defendants’ aiding and abetting
one another’s breach of fiduciary duty, the Company has sustained, and will continue to sustain,
substantial harm.

139.  The Director Defendants are liable to the Company for damages as a result of the
acts alleged herein.

FOURTH CAUSE OF ACTION

CORPORATE WASTE
(Against The Director Defendants)

140.  Plaintiff incorporates by reference and realleges each and every allegation

contained above as though fully set forth herein.
141 As a result of their conduct as alleged above, and by failing to properly consider
the interests of Chesapeake and its shareholders, the Director Defendants have caused

Chesapeake to waste valuable corporate assets by granting Defendant McClendon the $75
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Million Bonus and approving the Amended McClendon Agreement, by failing to assess,
disclose, and mitigate the risks to the Company of McClendon’s margin loans on Chesapeake
stock, and by allowing Defendant McClendon to usurp valuable corporate opportunities by
fronting the CEO’s Well Costs with the $75 Million Bonus.

142 As a result of the waste of corporate opportunities and assets, the Director
Defendants are liable to the Company.

FIFTH CAUSE OF ACTION

BREACH OF FIDUCIARY DUTY FOR UNLAWFUL INSIDER SELLING
(Against Defendants Whittemore, Nickles & Maxwell)

143.  Plaintiff incorporates by reference and realleges each and every allegation
contained above as though fully set forth herein.

144.  Despite receiving three separate margin loan calls on October 8,9, and 10, 2008,
Chesapeake did not publicly disclose McClendon’s stock sales until October 10, 2008. Thus, the
investing public was unaware of McClendon’s three margin loan calls prior to October 10, 2008.

145.  Between October 6 and October 9, 2008, Director Defendants Whittemore,
Nickles, and Maxwell, evidently while in possession of materially adverse non-public
information regarding Defendant McClendon’s margin loan calls, sold over $5.2 million in

Chesapeake stock, as demonstrated below:

Defendant Date Of Sales | Shares Sold | Proceeds (3)
Whittemore, Frederick 10/06/08 200,000 5,017,660
Nickles, Donald 10/08/08 6,250 140,838
Maxwell, Charles 10/09/08 2,000 34,460
Nickles, Donald 10/09/08 3,125 71,625
TOTALS 211,375 5,264,583

146.  These sales of Chesapeake common stock by Defendants Whittemore, Nickles,
and Maxwell evidently while in possession and control of material adverse non-public
information concerning the status of McClendon’s margin loan calls were uncharacteristic and

suspicious in timing and amount,
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147 At the time of the stock sales set forth above, Director Defendants Whittemore,
Nickles, and Maxwell each possessed knowledge of Defendant McClendon’s impending margin
loan calls, which was adverse material non-public information, and sold Chesapeake common
stock on the basis of such information. Director Defendants Whittemore, Nickles, and Maxwell
likely gained such knowledge as a result of their positions as members of Chesapeake’s Board of
Directors and/or the Board’s Compensation Committee. Moreover, the Director Defendants
owed fiduciary duties to Chesapeake’s shareholders to adequately inform themselves of such
potentially adverse information. Defendant McClendon, as CEO and a director of Chesapeake,
was obligated to inform the Chesapeake Board of such potentially adverse information.

148.  The sales of Chesapeake common stock by Defendants Whittemore, Nickles, and
Maxwell, evidently while in possession and control of material adverse non-public information
as alleged herein, was a breach of their fiduciary duties of loyalty and good faith.

149.  Because the use of the Company’s proprietary information for their own personal
gain constitutes a breach of the Director Defendants’ fiduciary duties, the Company is entitled to
damages and appropriate equitable remedies.

SIXTH CAUSE OF ACTION

UNJUST ENRICHMENT
(Against Defendants McClendon, Whittemore, Nickles & Maxwell)

I50.  Plaintiff incorporates by reference and realleges each and every allegation
contained above as though fully set forth herein.

I51. As a direct and proximate result of the acts alleged herein, the Director
Defendants wrongfully deprived the Company of substantial wealth and unjustly enriched
Defendant McClendon through the Amended McClendon Agreement, including the $75 Million
Bonus and the FWPP.

152, As a direct and proximate result of the insider selling acts alleged herein,
Defendants Whittemore, Nickels and Maxwell were unjustly enriched.

I53. Defendants McClendon, Whittemore, Nickles and Maxwell are liable to the

Company as a result and should be required to disgorge their unjust gains and return them to the
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Company.

I54.  As a direct and proximate result of the Director Defendants’ breach of fiduciary
duties, the Company has sustained, and will continue to sustain, substantial harm.

I55. The Director Defendants are liable to Chesapeake as a result of the acts alleged
herein. These Director Defendants should be required to disgorge the gains which they have
and/or will otherwise unjustly obtain at the expense of Chesapeake. A constructive trust for the
benefit of the Company should be imposed thereon.

WHEREFORE, Plaintiff demands Judgment as follows:

(a) Declaring Plaintiff a proper derivative representative of Chesapeake;

(b) Declaring that making a demand upon the Chesapeake Board is excused:

(©) Awarding to the Company money damages against all Director
Defendants, jointly and severally, for all losses and damages suffered as a
result of the acts and transactions complained of herein;

(d) Awarding to the Company restitution from Director Defendants and
ordering disgorgement of all profits, benefits, and other compensation
obtained by the Director Defendants McClendon, Whittemore, Nickles
and Maxwell as a result of the acts and transactions, including but not
limited to improper insider selling, complained of herein;

(e) Rescission of the Amended McClendon Agreement, including the $75
Million Bonus, as a result of the acts and transactions complained of
herein;

(H Rescission of the FWPP described herein in its entirety; or in the
alternative, modification of the FWPP to- (1) preclude the Company from
reimbursing any participant, including  Defendant McClendon, for
expenses incurred, including Well Costs, as a result of participating in the
FWPP; and (2) prohibit McClendon from retaining any gas reserves assets
obtained from the FWPP as a result of the Company paying for

McClendon’s Wel] Costs;
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(g) An Order requiring the Company to adopt a policy that forbids the
Company’s senior officers from using shares of Chesapeake securities as
collateral for margin loans; or in the alternative, a policy that requires the
Company to promptly disclose to the Company’s shareholders any pledge
of Company securities to serve as collateral for loans by its senior officers;

(h) Awarding punitive damages against the Director Defendants;

(1) Awarding to Plaintiff the costs and disbursements of the action, including
reasonable attorneys’ fees, accountants’ and experts’ fees, costs, and
expenses; and

) Granting such other relief as the Court may deem just and proper.

JURY DEMAND

Plaintiffs demand a trial by jury on all claims so triable.

Dated: April 29, 2009 EDMONDS COLE LAW FIRM, P.C.

/—%—\&‘j Z
/" JOHN WALK?%

MIKE WOODSON (OBA No. 16347)
JOHN WALKUP (OBA No. 21397)

7 South Mickey Mantle Drive

Second Floor

Oklahoma City, Oklahoma 73104
Telephone: (405) 272-0322
Facsimile: (405) 235-4654
mwoodson@edmondscole.com
Jwalkup@edmondscole.com

Local Counsel for Plaintiff New Orleans
Employees’ Retirement System

BERNSTEIN LITOWITZ BERGER

& GROSSMANN LLP
BLAIR A. NICHOLAS (Cal. Bar No.]78428)
TIMOTHY A. DeLANGE (Cal. Bar No. 190768}
NIKI L. MENDOZA (Cal. Bar No. 214646)
BRETT M. MIDDLETON (Cal. Bar No.199427)
12481 High Bluff Drive, Suite 300
San Diego. CA 92130
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Telephone: (858) 793-0070
Facsimile: (858) 793-0323
blairn@blbglaw.com
timothyd@blbglaw.com
nikim@blbglaw.com
brettm@blbglaw.com

Counsel for Plaintiff New Orleans Employees’
Retirement System
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

Behalf of CHESAPEAKE ENERGY
CORPORATION,

RETIREMENT SYSTEM. Derivativelyv on
Case No.

DERIVATIVE ACTION

Plaintift.

)

)

)

)

)

)

)

VS, ) VERIFICATION
)

AUBREY K. McCLENDON: RICHARD )
K. DAVIDSON; BURNS HARGIS: )
FRANK KEATING; BREENE M. KERR; )
CHARLES T. MAXWELL: PETE )
MILLER, JR.; DONALD L. NICKLES; )
and FREDERICK B. WHITTEMORE. )
)

)

)

)

)

)

)

)

Defendants; and

CHESAPEAKE ENERGY
CORPORATION,

Nominal Defendant.

STATE OF LOUISIANA )
) ss.
PARISH OF ORLEANS )

[. Jerome Davis, Chairman of the City of New Orleans Employees™ Retirement System,
being duly sworn. depose and say that [ am authorized to make this verification on behalf of
Plaintiff, that [ have reviewed the foregoing Verified Shareholder Derivative Complaint in detail,
and that the factual statements contained therein are true to the best of my knowledge,
information and beljef, o~

g- f P /}/ ;j .

B / Ly T

N B s P IS
7 JEROME DAVIS

Sworn to and subscribed before me
this £/ day of April. 2009,

e

e
; /

Notaps: Public
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